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An Act to amend the
Courts of Justice Act, 1984
Assented to December 14th, 1989
HER MAJESTY, by and with the advice and consent of the
Legislative Assembly of the Province of Ontario, enacts as
follows:
1.—(1) Subsection 65 (2) of the Courts of Justice Act, 1984,
being chapter 11, as enacted by the Statutes of Ontario, 1989,
chapter 55, section 2, is amended by adding thereto the follow-
ing clauses:
(ua) the method of calculating the amount to be included
in an award of damages to offset any liability for
income tax on income from investment of the
award;
(ub) the discount rate with respect to the rate of interest
on damages for non-pecuniary loss.
(2) Section 65 of the said Act, as re-enacted by the Statutes
of Ontario, 1989, chapter 55, section 2, is amended by adding
thereto the following subsection:
(4) Rules made under clauses (1) (p), (ua) and (ub) shall Idem
be reviewed at least once in every four-year period.
2.—(1) Subsection 90 (1) of the said Act, as amended by the
Statutes of Ontario, 1984, chapter 64, section 7, is further
amended by adding thereto the following clauses:
(va) the method of calculating the amount to be included
in an award of damages to offset any liability for
income tax on income from investment of the
award;
(vb) the discount rate with respect to the rate of interest
on damages for non-pecuniary loss.
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(2) Section 90 of the said Act, as amended by the Statutes of
Ontario, 1984, chapter 64, section 7, is further amended by
adding thereto the following subsection:
Idem (3) Rules made under clauses (1) (q), (va) and (vb) shall be
reviewed at least once in every four-year period.
3. Section 129 of the said Act, as amended by the Statutes
of Ontario, 1989, chapter 55, section 23, is repealed and the
following substituted therefor:
Periodic 129.—(1) In a proceeding where damages are claimed for
review"^"" personal injuries or under Part V of the Family Law Act, 1986
damages for loss resulting from the injury to or death of a person, the
1986, c. 4 CQun
(a) if all affected parties consent, may order the defen-
dant to pay all or part of the award for damages
periodically on such terms as the court considers
just; and
(b) if the plaintiff requests that an amount be included
in the award to compensate for income tax payable
on the award, shall order the defendant to pay all
or part of the award periodically on such terms as
the court considers just.
No order
(2) An order under clause (1) (b) shall not be made if the
parties otherwise consent or if the court is of the opinion that
the order would not be in the best interests of the plaintiff,
having regard to all the circumstances of the case.
Best interests (3) In considering the best interests of the plaintiff, the
court shall take into account,
(a) whether the defendant has sufficient means to fund
an adequate scheme of periodic payments;
(b) whether the plaintiff has a plan or a method of pay-
ment that is better able to meet the interests of the
plaintiff than periodic payments by the defendant;
and
(c) whether a scheme of periodic payments is practica-




(4) In an order made under this section, the court may,
with the consent of all the affected parties, order that the
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award be subject to future review and revision in such circum-
stances and on such terms as the court considers just.
(5) If the court does not make an order for periodic pay- Amount to
* * J offset liability
ment under subsection (1), it shall make an award for dam- f0r income
ages that shall include an amount to offset liability for income tax
tax on income from investment of the award.
4. The said Act is amended by adding thereto the following
sections:
130a. In an action for damages for personal injury, the G"idance
court may give guidance to the jury on the amount of dam- submissions
ages and the parties may make submissions to the jury on the
amount of damages.
130b. On an appeal from an award for damages for per- Power of
sonal injury, the court may, if it considers it just, substitute its appeai°
n
own assessment of the damages.
130c.—(1) If a defendant makes a payment to a plaintiff Advance
who is or alleges to be entitled to recover from the defendant,
paynK
the payment constitutes, to the extent of the payment, a
release by the plaintiff or the plaintiffs personal representa-
tive of any claim that the plaintiff or the plaintiffs personal
representative or any person claiming through or under the
plaintiff or by virtue of Part V of the Family Law Act, 1986 ,986 - c 4
may have against the defendant.
(2) Nothing in this section precludes the defendant making Idem
the payment from demanding, as a condition precedent to
such payment, a release from the plaintiff or the plaintiffs
personal representative or any other person to the extent of
such payment.
(3) The court shall adjudicate upon the matter first without Pav,nent to
reference to the payment but, in giving judgment, the pay- account
ment shall be taken into account and the plaintiff shall only be
entitled to judgment for the net amount, if any.
(4) The fact of any payment shall not be disclosed to the Disclosure
judge or jury until after judgment but shall be disclosed
before formal entry thereof.
5. Clause 137 (1) (d) of the said Act is repealed and the fol-
lowing substituted therefor:
(d) "prejudgment interest rate" means the bank rate at
the end of the first day of the last month of the
quarter preceding the quarter in which the proceed-
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Prejudgment
interest
ing was commenced, rounded to the nearest tenth
of a percentage point.
6.—(1) Subsections 138 (1) and (2) of the said Act are
repealed and the following substituted therefor:
(1) A person who is entitled to an order for the payment of
money is entitled to claim and have included in the order an
award of interest thereon at the prejudgment interest rate,
calculated from the date the cause of action arose to the date
of the order.
Exception for
(j a ) Despite subsection (1), the rate of interest on damages
"uniary loss for non-pecuniary loss in an action for personal injury shall be






(2) If the order includes an amount for past pecuniary loss,
the interest calculated under subsection (1) shall be calculated
on the total past pecuniary loss at the end of each six-month
period and at the date of the order.
(2) Subsection 138 (3) of the said Act is amended by adding
thereto the following clause:
(da) with respect to the amount of any advance payment
that has been made towards settlement of the claim,
for the period after the advance payment has been
made.
7. Section 140 of the said Act is repealed and the following
substituted therefor:
140.—(1) The court may, where it considers it just to do
so, in respect of the whole or any part of the amount on which
interest is payable under section 138 or 139,
(a) disallow interest under either section;
(b) allow interest at a rate higher or lower than that
provided in either section;
(c) allow interest for a period other than that provided
in either section.
Idem (2) For the purpose of subsection (1), the court shall take
into account,
(a) changes in market interest rates;
(b) the circumstances of the case;
1989 courts of justice (no. 2) Chap. 67 929
(c) the fact that an advance payment was made;
(d) the circumstances of medical disclosure by the
plaintiff;
(e) the amount claimed and the amount recovered in
the proceeding;
(f) the conduct of any party that tended to shorten or
to lengthen unnecessarily the duration of the
proceeding; and
(g) any other relevant consideration.
8.—(1) The amendments to the Courts of Justice Act, 1984, Transition
as enacted by this Act, except for the amendments enacted by
section 1, section 4 and subsection 6 (2), apply to causes of
action arising after the 23rd day of October, 1989.
(2) The amendments to the Courts of Justice Act, 1984, as ldem
enacted by section 4 and subsection 6 (2) of this Act, apply to,
(a) actions commenced but not settled or adjudicated
upon before this Act comes into force; and
(b) causes of action arising after this Act conies into
force.
(3) Section 1 comes into force on the day that section 2 of commence-
the Courts ofJustice Amendment Act, 1989, being chapter 55, is ^^ x
proclaimed in force.
9. Subject to subsection 8 (3), this Act comes into force on commence-
the day it receives Royal Assent. ™£*i
10. The short title of this Act is the Courts of Justice Short titte
Amendment Act, 1989 (No. 2).

